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DECISION 34/2005

The Data Protection Authority, consisting of Mr. D. Gourgourakis, President, the members Mr. S. Lytras, Mr. A. Papachristou, who had been appointed rapporteur, Mr. St. Sarivalassis, Mr. N. Fragkakis and the alternate members Ms G. Pantziou and Mr. A. Papaneofytou substituting the regular members Mr. A. Pombortsis and Mr. N. Papageorgiou respectively, who were not present due to an impediment, although they were formally invited, convened on 12-5-2005, at the respective premises, following an invitation by the President, in order to examine the case mentioned hereinbelow. Mr. Phil. Mitletton, auditor, as assistant rapporteur and Ms A. Chrisovelidi as secretary, were both present without the right to vote.

The Authority took into consideration the following:

The Speaker of the Hellenic Parliament with the document (reg. no. ***) that was entered in the register of the Authority with reg. no. ***, asks the Authority whether the disclosure of the findings of the inspection concerning the trading of the Members of Parliament in the Stock Exchange is opposite to the legislative framework that governs the personal data protection.

On examination of all the aforementioned facts and following a discussion

THE AUTHORITY DELIBERATED IN ACCORDANCE WITH THE LAW

1. Article 29 § 2 of the Constitution stipulates the following:

“(…) A statute shall specify the guarantees of transparency concerning electoral expenses and the financial management of political parties, of Members of Parliament, Parliamentary candidates in general (…).”

Article 5 of Law 2472/1997 stipulates the following:

“1. Processing of personal data will be permitted only when the data subject has given his/her consent.

2. Exceptionally, data may be processed even without such consent, only if:

(…)

d) Processing is necessary for the performance of a task carried out in the public interest or a project carried out in the exercise of public function by a public authority (…)”.

Article 11 § 3 of Law 2472/1997 stipulates the following:

“If the data are to be disclosed to third parties, the data subject will be kept informed of such disclosure before it is effected.”

Article 32 § 1 of Law 2843/2000 stipulates the following:

“The Members of the Government, the Deputy Ministers and the General and Private Secretaries of Ministries are not allowed to trade in the Stock Exchange.”

Article 21 § 1 of Law 3023/2002 stipulates the following:

“The inspection of the expenditure of political parties and coalitions and of the parliamentary candidates, as well as the compliance to the obligations that derive from the present law, is assigned to an Inspection Committee that acts as a special body, according to paragraph 2 of Article 29 of the Constitution (…).”

Article 1 § 1 of Law 3213/2003 stipulates the following:

“The following are obliged to submit an income declaration of the financial position of theirs, their spouses and their under age children:

(…)

d. The Members of Parliament and the Members of the European Parliament (…).”

Article 2 § 3 of Law 3213/2003 stipulates the following:

“The publication of the aforementioned income declarations to the press is allowed on condition that the whole text is published.”

Article 7 § 1 of Law 3213/2003 stipulates the following:

“The restrictions of paragraphs 1 and 2 of article 32 of Law 2843/2000 (National Gazette 219 A) expand on the Members of Parliament and the Members of the European Parliament (…).”

2. The disclosure of the findings of the inspection concerning the trading of the Members of Parliament in the Stock Exchange constitutes processing of personal data that are not sensitive and can take place without the consent of the persons mentioned in it, because it is necessary for the performance of a task carried out in the public interest or a project carried out in the exercise of public function by a public authority (article 5 § 2 section d of Law 2472/1997), since this action obviously aims at the public inspection of the Stock Market activities of the Members of Parliament and serves the principle of transparency in the sense of article 29  § 2 of the Constitution.

The above are valid regardless of the fact that the inspection that concerns the specific findings refers to the period 1998-2002, before the voting of Law 3213/2003 that prohibits the trading of the Members of Parliament in the Stock Market, since the serving of the principle of transparency does not only include issues of a possible penal liability, but also interweaves with the political liability that results from the general conduct of the Members of Parliament, as par excellence public figures that are subjected to public control and criticism.

For this reason article 2 § 3 of Law 3213/2003 that involves the income declarations of the Members of Parliament allows the disclosure of data that mentioned in them.

In any case, in order to proceed to this action, the prior notification of the data subjects is required, according to the provisions of article 11 § 3 of Law 2472/1997.

For these reasons the Authority

Decides that the disclosure of the findings of the inspection concerning the trading of the Members of Parliament in the Stock Exchange is not opposite to the provisions of Law 2472/1997 that governs the protection of personal data, not until after the data subjects are informed of this action.

                            The President


    The Secretary

              Dimitrios Gourgourakis

Aimilia Chrisovelidi
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