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DECISION     NO.     51 / 2004 

The Data Protection Authority, consisting of Mr D. Gourgourakis, President, and the members, Mr N. Frangakis, Mr A. Papahristou, and Ms G. Pantzios substituting the regular member I. Tsoukalas, who could not be present, although formally invited, following an invitation from the President, convened on 07.08.03 in order to examine the case mentioned hereinbelow. The regular members, Mr S. Lytras, Mr S. Sarivalassis and Mr N. Papageorgiou, as well as their substitute members, Mr A. Kaisis, Mr C. Politis and Mr A. Papaneofytou, respectively, could not attend, although  formally invited. Present at the meeting without the right to vote were Mr P. Donos, legal auditor, appointed rapporteur, and Ms A. Kanakaki, acting as secretary. 

The Authority  considered the following: 


According to article 20 par.1 b of Law 1763/88 as amended by  article 2 of  Law 3036/2002, the issuing of passports or visas for travel to other countries is restricted to draft-evaders and deserters, if they are abroad. This restriction does not apply to draft-evaders living abroad, for trips to other foreign countries and their entrance to Greece for doing their military service. 

With the circular of the Department E3 of the Ministry of Foreign Affairs Ref No. 611/19/ΑΣ1437/5.8.2002 to the consular authorities, it is regulated, among others, that the following notice will appear on the passports of draft-evaders living abroad “VALID FOR TRIPS TO FOREIGN COUNTRIES (EXCEPT FOR GREECE) AND FOR ENTRANCE TO GREECE IN ORDER TO DO THEIR MILITARY SERVICE”. Those interested have appealed to the Greek Ombudsman and thereafter to the Authority against this inscription. The Greek Ombudsman concluded with  its Decision dated 22-1-2003 that the inscription is not legal for the following reasons:     

1) While this notice does seemingly convey the letter of the article 20 par.1 b of the Law 1763/88 as amended by article 2 of Law 3036/2002, it can lead to misinterpretations: a) That the entrance of these citizens to Greece is restricted whereas the deprivation of the primary right of entrance to the country doesn’t arise from anywhere. The restriction applies only when leaving the country.  b) This inscription can lead the passport control services to inform the Greek Forces of every ascertained exit of a draft-evader, without having the authority to do so, or to illegally seize his passport, in order to render impossible its illegal use, whereas other provisions allow the entrance of draft-evaders to the country, without obliging them to draft to the army, for family emergencies or in the case of elections. 

2) With that inscription, the military service condition of the draft-invaders living abroad  is made public to a circle much broader than the services authorized to be aware of it.

The Ministry of Defense fell in with the opinion of the Greek Ombudsman. With its document in response to the latter dated 6-11-2002, the former mentions that “… regarding the matter of the inscription on the passports, we appreciate it appertains to a prohibition, and it should be omitted as such, since the aim of the certain provision is non-depriving draft-evaders of Greek passports and that alone, irrelevant to whether on their entering the country they are obliged to do their military service, an obligation which derives from other provisions”.     

Based on the above, the Greek Ombudsman and the ones appealing to it, request the Authority’s intervention, conjecturing violation of  Law 2472/97.  

After examining all the aforementioned points and following a discussion 

THE AUTHORITY DELIBERATED ACCORDING TO THE LAW

1. Article 2 point a of Law 2472/97 stipulates that personal data shall mean any information relating to the data subject.

Article 2 point d of Law 2472/97 stipulates that processing of personal data shall mean any operation or set of operations which is performed upon personal data by Public Administration or by a public law entity or private law entity or an association or a natural person, whether or not by automatic means, such as collection, recording, organisation, preservation or storage, modification, retrieval, use, disclosure by transmission, dissemination or otherwise making available, correlation or combination, interconnection, blocking (locking), erasure or destruction.

Article 3 par. 1 of Law 2472/97 stipulates that the provisions of this law shall apply to the processing, in whole or in part, by automatic means as well as to the processing by non-automatic means, of personal data which form part of a file or are intended to form part of a file.

Finally, according to article 4 par. 1 of Law 2472/97, in order for personal data to be  lawfully processed they must:

«…b) Be adequate, relevant and not excessive, in relation to the purpose for which they are processed at any given time”.

2. From the aforementioned provisions, it arises that a) the respective notice on the passports of the draft-evaders living abroad includes personal data concerning the military service condition of the passport owners, b) setting the respective notice on the passports constitutes the processing of personal data which are included in the record of consular authorities collecting the respective data for the purpose of checking that the legal terms for issuing the passports occur and c) therefore, the specific processing exceeds the purpose for which the data were collected, as it could lead, due to the nature of the passport as a traveling document, to knowledge of the military service situation of the passport owners by persons not legally entitled to the specific data. Consequently, the specific processing goes against the provision of  article 4 par. 1 b of Law  2472/97.   

FOR THE ABOVE REASONS

The Authority decides that the inscription of the following phrase on the passports of draft-evaders living abroad “VALID FOR TRIPS TO FOREIGN COUNTRIES (EXCEPT FOR GREECE) AND FOR ENTRANCE TO GREECE IN ORDER TO DO THEIR MILITARY SERVICE” according to the circular of the Department E3 of the Ministry of Foreign Affairs with Ref. No. 611/19/ΑΣ1437/5.8.2002 goes against the provision of  article 4 par. 1 b of  Law 2472/97 and is therefore not legal.

         
     The President  

             
        The Secretary 

       Dimitrios Gourgourakis  

   
      Aggeliki Kanakaki   

_63409344.doc
[image: image1.png]






