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D E C I S I O N   77Α / 2002 

On 04.03.2002 at 10:00 a.m. and on 17.06.2002 at 12:00 p.m. Data Protection Authority convened at a regular meeting on its premises (Omirou 8, 6th floor) in order to examine the following case. Present at the meeting were the following: President, Mr. K. Dafermos; Members, Messrs. S. Lytras, N. Alivizatos, E. Kioudouzis, A. Papahristou, and V. Papapetropoulos. Professor N. Alivizatos was assigned by the President to report on the case. Also present, without the right to vote, was Ms. K. Karveli who performed secretarial duties. Periklis Pangalos, full member of the Authority, was also present during the first meeting (04.03.2002). He passed away on 25.05.2002.

By their petitions, dated _______, _______ and ______, submitted to the Authority, _____________, ____________ and ____________ respectively raised the following two issues: 1) that religious beliefs of students of primary and secondary education should not be recorded in their graduation certificates issued by elementary and high schools and 2) the way in which exemption from attending Religious Education class of students whose parents do not wish them neither to participate nor to be examined in it could be achieved. On behalf of the Minister of National Education and Religious Affairs, whom the President had summoned, Mr. _______________, lawyer and special advisor to the Minister, attended the meeting of 04.03.2002 and answered the questions of the Members of the Authority. Mr. N. Alivizatos elaborated and completed  his report dated 12.03.2001.

THE AUTHORITY DELIBERATED ACCORDING TO THE LAW

1. The current legislation on education, as it is applied by the competent authorities, provides for the obligatory entry of religion in graduation certificates issued by schools of primary and secondary education (elementary and high schools, see article 10 par. 2 of Presidential Decree 104/1979 (A’ 23), article 6 case A’ of Presidential Decree 201/1998 (A’ 161), decision 43275/29-04-1977 of the Minister of National Education and Religious Affairs, as amended by decision 233.1/20/57615/22.5-5.6.1978 (B’ 515) of said Minister, and circular Γ2/5821/31-10-2001 of the Minister of National Education and Religious Affairs).

2. Furthermore, in order that students may be exempted from assisting and be examined in the lesson of Religious Education, the circular in force prescribes that parents must submit jointly to the school a declaration “stating that the student is either irreligious or of a different religion or of a different dogma” (Ministry of National Education and Religious Affairs – Γ2/8904/29-11-1995). Especially as far as students -members of Jehovah’s Witnesses- are concerned, another circular prescribes that parents must jointly declare that both their children and themselves believe in the same dogma (Ministry of National Education and Religious Affairs – Γ1/1/1/2-1-1990).

3. According to article 2 case a and b of Law 2472/1997 (A’ 50), religion is a personal datum which is considered to be sensitive. As a consequence, the entry of such a datum in a file and its further processing is subject to the regulations of the said law and fall within the Authority’s competence. Since Law 2472/97 is a newer one, incorporating in the Greek law and order international and community law regulations, it imposes the interpretation and application of older relevant regulations, concerning the collection and processing of data, on the basis of the principles set out by the said law (decision 510/17/15-05-2000 issued by the Authority, Council of State (Plenum) 2879-2886/2001).

4. Article 4 par. 1 of Law 2472/1997 sets out the fundamental principles governing the processing of personal data, whether the data subject has given his/her consent or not. According to the fundamental principle of lawfulness, the purpose of processing must be legal and the data collected must be subject to lawful processing in view of this purpose (article 4 par. 1 a Law 2472/1997). Moreover, according to the fundamental principle of necessity, in order that data are processed lawfully, they must be adequate, relevant and not excessive in relation to the purposes for which they are processed at any given time (article 4 par. 1 b Law 2472/1997).

5. In this particular case, as it arises from relevant regulations, the religion as far as schools are concerned is recorded in a) graduation certificates of students of primary and secondary education, and b) the file which contains the declarations of students’ parents and custodial parents, who on the basis of the aforementioned declaration are exempted from attending Religious Education class. Specifically:

a) The recording of religion in graduation certificates of students of primary and secondary education violates the principle of necessity; because the exclusive purpose of the said processing is to certify officially that the holder of the graduation certificate has successfully concluded the relevant educational cycle and has obtained the grade mentioned therein in each and every subject of the obligatory educational programme. In view of this purpose, the recording of the student’s religion in a different field on the certificate –as well as in the relevant file (certificate file) kept by the school– goes beyond the purpose of processing and therefore is not legal; because religion is not connected in any way whatsoever with the student’s progress or behaviour which are also mentioned therein. All the more so, since the grade obtained by the student in the subject of Religious Education (if the student did attend it and was examined in it) is recorded in the graduation certificate, which may be used by its holder as qualification evidence for various purposes (e.g. participation in examinations and competitions, job research). In the latter case, the recording of religion in the certificate –as well as the filling in of the relevant field, if any– might expose the holder of the certificate to any kind of discrimination based on his/her religious beliefs, which, according to paragraph 1 of article 13 of the Constitution, must by all means be avoided. The conclusion derived from the above is that the recording, either optional or obligatory, of religion in the graduation certificates is not legal, for it violates the fundamental principle of necessity with regard to the processing of personal data (article 4 par. 1 b Law 2472/1997). The relevant field should therefore be omitted.

b) The same also applies to the obligatory declaration of religion which is considered to be a prerequisite in order that the student may be exempted from Religious Education class; because this on the one hand would contravene the religious freedom of both students concerned and their parents or custodial parents, and on the other hand it would be opposite to the more specific right of parents “to cater to [their children’s] education according to their own religious and philosophical beliefs” (article 2 of the First Protocol Of the European Convention for Human Rights). Indeed, as it is expressly interpreted by the jurisdictional institutions of Strasbourg, this right  refers to the general cosmic views, apart from the purely religious convictions, which the parents may have and on the basis of which they wish to bring up and educate their children. Therefore, they may not necessarily be irreligious, of a different religion or dogma in the event that they wish their children to be exempted from assisting in Religious Education class.

It is noted that:

1. On the basis of this view the attendance or not of Religious Education classes and the recording of the corresponding grade in the certificate does not necessarily indicate the religious beliefs of the holder, since any atheist or any heterodox who may wish to attend Religious Education class, s/he may do so, unless s/he proceeds to the relevant declaration, and

2. The administration (the “controller”, i.e. the school headmaster) has the right to verify the seriousness of such declarations.

FOR THESE REASONS

According to articles 19 par. 1 c and 21 par. 1 of Law 2472/1997,

THE AUTHORITY

Addresses a recommendation, warns and invites the controller of the Ministry of National Education and Religious Affairs to conform with the content of the present decision in due time – and not longer than is necessary to modify the relevant regulations and to adjust the relevant practices. Specifically: 

1. To cater to the immediate modification of relevant regulations and to take any other necessary measure in order that religion may neither be recorded nor allowed to be recorded in graduation certificates of primary and secondary education.

2. To issue any necessary directives and forward them to the competent educational authorities and headmasters of schools, in order that the parents or custodial parents, wishing their children to be exempted from Religious Education class, may not be obliged to declare whether they are irreligious, of a different religion or of a different dogma, and to exercise their right according to their convictions and without proceeding to any further explanations.

	The President
	The Secretary

	Konstantinos Dafermos
	Kalliopi Karveli
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