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DECISION
On 06.03.2000, Data Protection Authority convened at a regular meeting on its premises in order to examine the case hereinbelow and reach a decision on whether the means of data processing as mentioned herein are consistent with Law 2472/97 provisions. Present at the meeting were the President, Mr. C. Dafermos; the Members Mr. M. Stathopoulos, Mr. E. Kiountouzis, Mr. N. Alivizatos, Mr. A. Papahristou, Mr. P. Pagalos, and Alternate Member, Mr. N. Fragkakis, acting as rapporteur. The Prefect of *** and the lawyer acting for the Hellenic Confederation of Employees, Mr. *** were also present after invitation for this purpose, following complaints from workers’ associations from the Municipality of *** and the Prefecture of *** concerning monitoring workers’ entrance to and exit from their workplace through having their fingerprints taken,..
After having heard the interested parties and the rapporteur, the Authority issued the following decision:
The Data Protection Authority is responsible for examining the lawfulness of the processing of these personal data, since said processing, which consists in the collection, comparison and filing of biometric characteristics, constitutes an automated processing to the extent that the recognition of physical persons is allowed, in the terms of Law 2472/97.


The Authority draws the attention of Controllers to the fact that, in the event that data are collected by the aforementioned means, said collection and processing exceeds the limits set by the principle of proportionality, according to article 4 par. 1b of Law 2472/97, since the pursued purpose, i.e. monitoring the presence of workers, may be achieved by more moderate means. The identification of the data subject by means of taking fingerprints has served, and still does, anti-criminal politics. Therefore, the filing of fingerprints with view to monitoring the presence of workers, apart from the data subjects’ reasonable reaction, cannot be assumed to weigh more than the need of protection of one’s right to privacy and there is no reason for exemption from the general principle that such information is collected and recorded only by authorities which are bound to keep relevant files by virtue of law. Such an exemption could be accepted only in special cases, e.g. for the purpose of monitoring the access to areas where confidential files are kept or to access-restricted installations.


Therefore, the Authority considers the specific means of collection and processing of personal data to be unlawful. Refusal on behalf of the workers to have their fingerprints filed for this specific purpose may not constitute the cause of sanctions on behalf of the employers, because, in this way, workers’ personality is offended and, in addition, the aforesaid act is not included within the management rights of the employer concerning the organization of his/her business. On the other hand, it is considered as the manifestation of an act adversely affecting the labour contract and the employee may refuse to comply without any consequent damage. The same is valid per provisions of articles 2 par. 1, 5 par. 1, 9 par. 1, 25 par. 1 of the Civil Servants’ Code concerning  civil servants and employees of Legal Entities governed by Public Law.

Finally, it must be noted that, since the collection of data is deemed unlawful, as it exceeds its purpose, any eventual consent of data subjects does not legitimize the processing.


Therefore, according to article 21 par. 1 of Law 2472/97, the Data Protection Authority considers that Controllers must be obligated, within a period of a month upon notification of these presents, to interrupt the processing (in the event that it has already started) and to destroy all relevant data (the fingerprint files). The Controllers are obliged to select more moderate and more effective monitoring means, prioritizing administrative monitoring means that are valid and provided for by law.


It is noted that the Authority is competent ex officio to conduct administrative audits in corresponding files and impose a fine in case of non-compliance.

The general problem of data collection through electronic or other means shall be dealt with general regulations that the Authority reserves the right to issue following cooperation and consultation with interested parties and after a thorough scientific study of all aspects thereof.
FOR THESE REASONS

The Authority imposes on the Controllers of the respective processing from the Prefectural Self-Government and the Municipality of *** the obligation to cease personal data processing for the purpose of monitoring workers’ entrance to and exit from their workplace within one month upon notification of the present document as well as to destroy the relevant (fingerprint) files. In the event that the processing has not yet started, the Authority forbids the commencement of the processing and the creation of relevant files.
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